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The  G)iniiiission  Clause 


Mr.  President  and  Gentlemen  of  the  Insurance  Society: 

For  many  years  it  has  bera  the  practice  in  writing  insurance 
upon  various  kinds  of  merchandise,  to  cover  not  only  the  prop- 
erty which  the  assured  may  actually  own  but  to  include  that  of 
others  in  his  possession  or  under  his  control,  and  in  such  cases 
there  is  embodied  in  the  f  orai»  certain  wording  which  has  come 
to  be  known  in  our  business  as  the  ''G>mmission  Qause'\  Its 
use  in  recent  years,  in  the  larger  centres  at  least  (except  as  to 
stocks  of  small  value  and  indeed  as  to  many  of  these)  has  be- 
come the  custcm  and  the  rule.  The  agent  or  broker  who,  in 
these  days,  writes  or  accepts  policies  on  merchandise  without 
the  Commission  Clause,  would  very  likely  be  looked  upon  as 
lacking  proper  training  for  his  chosen  vocation  or  that  there  was 
''sand  in  his  sugar." 

We  are  to  comment  in  this  paper  upon  the  words  "held  in 
trust  or  on  commission  or  sold  but  not  delivered  or  removed," 
otherwise  known  as  the  ^'Commission  Clause."  We  shall  speak 
more  particularly,  in  fact  almost  entirely,  of  the  words  '"held  in 
trust  or  on  commission."  The  balance  of  the  phrase,  "sold  but 
not  delivered  or  removed,"  has  no  special  significance  in  present 
day  underwriting,  it  being  recoznized  that  a  sale,  unaccompanied 
by  delivery,  is  incomplete  and  no  vicrfation  of  the  policy,  and  if 
ttiere  has  been  a  1^1  delivery  (and  consequently  a  change  in 
ownership)  but  no  removal,  the  property,  in  the  absence  of  an 
agreement  to  the  contrary,  would  be  covered  as  "held  in  trust" 
llie  words  ''sold  but  not  ddivered''  when  used  in  connection  witii 
"held  in  trust  or  on  commission,"  actually  add  nothing  to  the 
coverage  of  the  policy. 

And  likewise  I  think  we  may  say  that  had  the  orginator,  or 
originators  (may  his  or  tiieir  souls  rest  in  peace)  been  aUe  to 
estimate  the  extent  to  which  their  work  was  destined  to  be 
broadened  by  successive  judicial  review,  they  would  have  also  disr 
carded  the  words  ''on  commission"  and  contented  th^nsdves 
wiA  ''held  in  trust/'  in  which  event  tiieir  posterity  would  never 
have  heard  of  a  "Commission  Clause,"  but  it  might  have  come 
down  to  us  as  the  "Trust  or  Bailee  Clause,"  certainly  a  more 
appropriate  description  of  its  smgt  and  functicm. 

This  pq>er  is  intended  to  be  mstructive  ratiier  than  entertain* 


ing,  which  shall  be  my  excuse  for  some  detail  at  this  time  as  to 
the  meaning  in  law,  and  as  used  in  the  insurance  contract^  of 
certain  of  tbe  words  in  which  we  shall  be  interested. 

A  trustee,  in  Ihe  legal  and  technical  sense,  is  one  who  holds 
the  legal  title  to  property  for  the  use  and  benefit  of  another. 
There  are  several  kinds  of  trusts  recognized  in  the  law,  the  de- 
falk of  which  are  not  necessary  to  this  discussion,  but  a  feature 
to  be  remembered  is  that  a  trust— 4n  the  1^1  and  technical  sense 
— can  only  be  created  by  the  intent  of  the  person  creating  or  de- 
claring it,  expressed  either  directly  or  by  such  language,  conduct, 
facts  or  circumstances  as  will  imply,  or  justify  ^  Court  in  in* 
ferring,  that  it  was  the  intention  to  create  a  trust;  two  elements 
to  establish  a  trusteeship  in  the  legal  and  technical  sense;  viz: 
the  trustee  holds  tbe  title  and  there  must  be  the  intent  to  create 
dr  estahli^  a  trust 

Now  that  is  a  legal  trust;  if  that,  and  no  more,  is  what  is 
meant  by  "held  in  trust"  as  used  in  the  fire  insurance  contract, 
it  will  be  apparent  to  all  of  us  that  there  could  be  few  claims 
under  the  Commissicm  Clause,  for  the  reascm  tibat  it  rarely 
happens  that  the  assured,  the  custodian  of  the  goods,  actually 
holds  the  title,  but  our  Courts  long  ago  declared  that  the  words 
were  not  to  be  ccHistrued  in  their  technical  sense,  but  will  include 
any  property  whidi  has  been  pbced  in  &e  care,  custody,  posses- 
sion or  control  of  the  assured.  In  one  of  the  early  cases  in  this 
country,  Stillwell  vs.  Staples  (19  N,  Y.  40)  the  Court  of  Appeals 
of  tbe  State  of  New  York  so  ruled  in  a  decision  handed  down 
in  1859,  and  in  the  following  language  defined  its  view  of  the 
meaning  of  the  words  "held  in  trust,"  viz: — 

"The  words  'in  trust*  may  with  entire  propriety,  be 
applied  to  any  case  of  bailment,  where  gooids  belonging 
to  one  person  are  entrusted  to  tiie  custody  and  care  of 
another,  and  for  which  the  trustee  is  responsible  to  tiic- 

owner." 

In  the  next  ten  or  twelve  years  the  same  question  was  again 
passed  upon  by  the  New  York  Court  of  Appeals  in  at  least  two 

cases  (in  1867  in  Lee  vs.  Adsit,  37  N.  Y,  78,  and  in  1871  in 
Waring  vs.  Indemnity  Fire,  45  N.  Y.  606),  as  well  as  by  other 
States,  always  with  ^e  same  result;  and  in  1876  the  question 
came  before  the  Suprane  Court  of  the  United  States,  in  Baltimore 
Warehouse  Company  vs.  Home  (93  U.  S.  593),  and  it  was  there 
held  that  the  term  "held  in  trust"  was  to  taken  in  a  "mercantile" 
soise,  meaning  goods  which  had  been  entrusted  to  or  deposited 
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with  the  warehouse  company*  Our  Courts  have  continued  in  the 
intervenmg  forty  years,  whenever  At  questum  has  come  befcure 
them,  to  reiterate  the  principle  thus  laid  down  by  the  earlier 

cases,  and  it  is  the  law. 

In  cases  of  a  trusteeship  of  the  strictly  legal  kind,  it  is  al- 
most invarisdbly  the  custom,  as  it  ^lould  b^  for  the  Trusts  to 
insure  the  trust  property  in  his  own  name  as  Trustee,  Aus  keep- 
ing it  separate  from  any  property  of  his  own  individual  owner- 
ship. Instances  do  occur,  it  is  true,  where  the  custodian  hold- 
ing the  title  as  trustee,  claims  the  loss  under  the  Commissicm 
Clause  (and  in  those  circumstances,  he  is  within  his  rights),  but 
in  my  own  experience  of  ten  years  in  this  vicinity,  I  think  I  may 
say  sudi  cases,  in  which  I  have  been  interested,  may  be  counted 
upon  the  fii^iers  of  my  two  hands. 

It  will  be  noted  from  the  foregoing,  that  as  a  matter  of  fact 
in  practically  every  case  of  "held  in  trust,"  the  custodian  is  not 
a  Trustee  at  all  but  a  Bailee.  A  Bailee  is  one  who  for  some 
purpose  or  object,  has  been  placed  in  possession  of  personal 
property  owned  by  another,  the  same  property  to  be  returned  or 
delivered  when  the  purpose  has  been  carried  out.  In  the  case  of 
bailment,  (and  herein  lies  the  difference  between  a  trustee  and 
a  bailee),  tiie  title  is  not  transfm*ed  but  tbe  bailee  is  simply  the 
temporary  holder  and  is  to  restore,  or  deliver,  the  identical  prop- 
erty in  the  same  or  altered  form.  His  obligations  to  the  bailor 
vary  with  r^^ard  to  the  drctunstances  under  which  the  property 
came  into  his  possession.  If  he  is  holding  it  for  the  sc4e  benefit 
of  the  bailor,  as  in  the  case  of  property  on  storage  for  which  no 
storage  charge  is  to  be  paid,  slight  care  only  can  be  exacted,  in 
fact,  practically  anything  will  suffice,  short  of  wilful  negligence 
or  intentional  misuse:  if,  on  the  otii^  hand,  Hie  baUment  exists 
for  the  sole  benefit  of  the  bailee,  as  in  the  case  of  the  gratuitous 
loan  of  some  article,  he  must  exercise  the  greatest  care  and  is 
liable  for  even  slight  n^ligence,  and  if  he  holds  Uie  ptoperty  for 
the  boiefit  of  both  parties,  as  in  tfie  case  of  articles  left  for 
repair  for  which  a  charge  is  being  made,  ordinary  precaution 
must  be  observed,  in  other  words,  reasonable  care.  In  no  case 
is  the  bailee  obl^[ated  in  the  absence  of  a  ^wcial  agreem^i^  to 
provide  insurance  for  llie  benefit  of  die  owner. 

As  we  have  seen,  certain  duties  are  by  law  imposed  upon 
the  bailee  and  in  the  event  of  the  destruction  of  the  property  by 
fire,  tbe  circumstances  may  be  such  as  to  render  him  liable  to 
the  owner  for  the  damage  sustained,  but  it  is  equally  true  that 
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he  jmay  not  be  liable  for  any  of  it;  in  fact,  unless  the  owner 
can  establish  culpability  or  the  requisite  dc^ee  of  negligrace,  the 

law  holds  him  harmless,  and  the  loss  falls  not  upon  the  bailee, 
but  upon  the  bailor. 

We  do  not  undertake  to  say  at  what  stage  of  the  develop- 
ment of  the  insurance  business  the  Ccmmission  Clause  was 

introduced,  but  suggest  that  as  each  individual  came  to  recognize 
the  necessity  of  protection  from  loss  by  fire  upon  his  own  prop- 
erty, he  must  also  have  realized  its  need  as  to  such  loss  as  might 
accrue  to  him  with  r^ard  to  the  property  of  others  in  his  posses- 
sion, and  I  can  well  imagine  that  the  use  of  something  akin  to 
our  present-day  Commission  Clause  has  obtained  in  our  business 
from  the  cradle  up. 

Be  that  as  it  may,  I  have  no  doubt  that  the  purpose  of  the 
clause,  as  originally  conceived,  and  the  only  purpose  intended 
to  be  served  thereby,  was  simply  to  extend  the  protection  afforded 
the  assured,  to  include  such  loss  as  he  might  sustain,  in  the  event 
of  a  damage  by  fire,  to  the  property  of  others  in  his  custody. 
But  the  Courts  have  placed  a  different  construction  upon  it,  and 
the  Commission  Clause  as  now  construed  will  cover  the  merchan- 
dise itself  and  not  merdiy  the  assured's  interest  therein  or  liability 
thereon. 

A  leading  authority  in  this  country  is  the  Baltimore  Ware- 
house case,  already  referred  to,  and  in  any  review  of  the  ques- 
tion we  are  discussing,  that  decision  must  have  a  large  place. 
There  are  gentlemen  present,  no  doubt,  who  can  recite  it  back- 
ward, and  they  will  not  be  greatly  interested  in  what  is  just  be- 
fore us,  but  we  younger  people,  and  I  count  myself  one  of  you, 
will  find  in  the  details  of  that  case  much  that  will  he^  us  to 
a  fuller  understanding  of  this  question. 

The  fire  occurred  in  July,  1870.  The  Baltimore  Warehouse 
Co.,  as  warehouseman,  held  a  large  amount  of  property  on  stor- 
age for  various  people,  including  676  bales  of  cotton  for  Hough, 
Clendening  &  Co.,  valued  at  $52,863.  The  warehouse  company 
had  advanced  $48,720  to  the  owners,  for  which  they  held  a  lien 
on  the  cotton  and  they  also  held  as  collateral  security,  policies 
aggregating  $60400,  which  the  owners  had  secured  in  their  own 
name,  each  policy  covering  a  specific  lot  of  the  cotton,  and  all 
with  Loss  Payable  Clause  in  favor  of  the  Baltimore  Warehouse 
Co,  The  Warehouse  Company  had  previously  taken  out  insur- 
ance in  its  awn  name  and  at  its  own  expense  under  the  follow- 
ing form: 
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"On  merchandise,  hazardous,  extra  hazardous,  their  own 
or  held  by  them  in  trust  or  in  which  they  have  an  interest 
or  liability." 

Hough,  Clendening  &  Co.  knew  nothing  whatever  of  the  exist- 
en<^  of  the  latter  insurance,  had  contributed  nothing  to  its  cost, 
buf  on  the  contrary,  had  insured  the  property  in  their  own  name 
in  other  Companies,  but  certain  of  iheir  Companies  took  the 
position  that  by  reason  of  the  fact  that  the  policies  were  payable 
to  the  Baltimore  Warehouse  Company,  both  sets  of  policies 
covered  the  same  interest  and  must  contribute.  In  due  course, 
a  suit  was  brought  by  Hough,  Qendening  &  Co.  in  the  Marj^and 
Courts  against  one  or  more  of  their  insurers,  resulting  in  a  de- 
dsion  in  1872  by  the  Court  of  Appeals  of  that  State  sustaining 
the  contention  of  the  owners'  insurers  (Hough,  Clendening  &  Co. 
vs.  Peoples  Ins.  Co.,  36  Md.  398).  In  the  meanthne,  the  Ware- 
house Company  had  settled  with  their  insurers  as  to  all  items 
not  in  dispute,  but  had  declined  to  execute  final  receipts  and  when 
the  decision  of  the  Maryland  Court  of  Appeals  came  down,  tiie 
Warehouse  people  demanded  a  further  payment  from  their  in- 
surers, which  was  declined,  and  the  case  was  again  litigated,  this 
time  in  the  Federal  Court,  and  the  final  adjudication  by  the 
Supreme  Court  of  tiie  United  States  was  handed  down  at  the 
October  term,  1876.  The  insurers  contended  that  they  had  not 
insured  the  cotton,  but  the  Warehouse  Company  against  any  loss 
by  fire  which  it  might  sustain  upon  the  cotton ;  that  there  was  no 
liability  as  Bailee;  that  they  (the  Warehouse  Company)  had  not 
agreed  to  insure  the  goods  for  the  owners,  but  on  the  contrary, 
each  warehouse  receipt  bore  a  printed  notice  across  its  face  that 
the  pToptTty  was  "not  insured  by"  the  Warehouse  Company ;  and 
-  that  the  Warehouse  Company  having  sustained  no  loss  with  re- 
'  spect  to  the  goods  in  question,  could  not  call  upon  its  insurers. 
Here  are  some  of  the  comments  of  the  Court : — 

"The  words  of  the  policy  are  not  satisfied  if  their  im- 
port be  restrained  as  the  plaintiff  in  error  seeks  to  confine 
it.  The  parties  to  whom  the  policy  was  issued  were  ware- 
housekeepers  receiving  from  various  persons  cotton  and 
other  merchandise  on  deposit.  They  were  empowered  by 
their  charter  to  receive  bailments  and  to  make  charges 
against  the  bailors  for  handling,  labor,  and  custody.  They 
were  also  authorized  to  make  advances  upon  the  goods 
deposited  with  them,  and  their  charges,  expenses,  advances, 
and  commissions  were  made  liens  upon  the  property.  They 
had  tiieref  ore  an  interest  in  tibe  merdiandise  deposited  with 
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them,  which  they  might  have  caused  to  be  specifically  in- 
sured." 

"It  was  also  at  their  option  to  obtain  insurance  upon  the 
entire  interest  in  the  merchandise,  whether  held  by  them 
or     file  deposiKM-s/' 

^'It  is  undoubtedly  the  law  that  wharfingers,  war^ouse- 
men,  and  commission  merchants,  having  goods  in  their 
possession,  may  insure  them  in  their  own  names,  and  in 
case  of  loss  may  recover  the  full  amount  of  insurance,  for 
the  satisfaction  of  their  own  claims  first,  and  hold  the 
residue  for  the  owners/' 

"There  is  nothing  ambiguous  in  the  description  of  the 
subject  insured.  It  is  as  broad  as  possible.  The  subject 
was  merchandise  stored  or  contain^  in  a  warehouse.  It 
was  not  merely  an  interest  in  that  merchandise.  The  mer- 
diandise  of  the  wardiouse  company  owned  by  tiiem,  was 
covered,  if  any  they  had.  So  was  any  merchandise  in  the 
warehouse  in  which  they  had  an  interest  or  liability.  And 
so  was  any  merchandise  which  tiiey  held  in  trust.  The 
descripticm  of  the  subject  must  be  entirely  changed  before 
it  can  be  held  to  mean  what  the  insurers  now  contend  it 
means.  If,  as  they  claim,  only  the  interest  which  the  ware- 
house company  had  in  the  merchandise  deposited  in  their 
warehouse  was  intended  to  be  insured,  why  was  that  in- 
terest described  as  the  merchandise  itself?  Why  not  as 
the  assured's  interest  in  it? 

"The  words  'merchandise  held  in  trust'  aptly  describe 
the  property  of  depositors.  The  warehouse  company  held 
merchandise  in  trust  fOT  their  customers,  not,  it  is  true,  as 
technical  trustees,  but  as  trustees  in  the  sense  tihat  the 
goods  had  been  intrusted  to  them." 

"When  they  sought  insurance  of  merchandise  held  by 
them  in  trust,  it  must  have  been  intended  of  such  as  they 
held  in  trust  in  a  mercantile  sense,  goods  intrusted  to  them 
by  the  legal  owners.  That  such  is  the  meaning  of  the 
words  as  used  in  this  policy  we  cannot  doubt" 

Upon  the  point  raised  by  the  Insurance  Company  that  the 
wardiouse  recdpts  carried  a  notice  printed  across  their  face  that 
tile  property  was  **not  insured  by"  tfie  Warehouse  Company,  the 
Court  held  that  the  Warehouse  Company  was  prohibited  by  its 
Charter  from  becoming  an  insurer  itself,  and  the  "notice  re- 
quired to  be  given  the  Bailon  meant  no  more  tiian  that  neither 
the  receiving  of  the  goods,  nor  the  certificate  of  receipt  amounted 
to  a  contract  of  insurance." 

And  upon  the  question  of  contribution  as  between  tiiie  two 
sets  of  policies,  the  Court  said: — 
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"The  policy  upon  which  this  suit  was  brought  covered 
the  merchandise  held  by  the  warehouse  company  on  stor- 
age, and  not  merely  the  interest  of  the  bailees  in  that 
property.  It  follows,  necessarily,  that  there  was  double 
msurance.  The  policy  issued  to  the  warehouse  company 
and  those  obtained  by  the  depositors  of  the  merchandise 
covered  the  same  property  mad  tlicy  were  fm  the  benefit 
of  the  same  owners." 

"The  insur«9  are  liable,  therefore^  pro*rata»  eadi  con* 
tribtiting  proporticmately." 

The  Commission  Clause,  as  we  have  seen,  will  cover  the 
m^rdiandise.  up  to  its  full  value,  irrespective  of  whether  the 
bailee  is  liable  therefor  or  thereon,  but  it  must  nevertheless  be 
established,  to  enable  a  recovery  for  property  "held  in  trust  or 
on  commission"  that  the  assured's  relation  to  such  property  was 
within  the  description  of  the  policy;  that  he  was  actually  and 
legally  in  possession  and  that  it  was  intended  by  him  tiiat  his 
insurance  should  protect  such  owner  (whose  name  may,  or  may 
not,  be  known)* 

Stillwell  vs.  Staples  19  N.  Y.  401 
Lee  vs.  Adsit  37  N.  Y.  78 
Waring  vs.  Indemnity  45  N.  Y.  606 
(and  various  cases  there  cited). 

It  has  been  held,  however,  that  the  mere  use  of  the  words 
"held  in  trust"  in  the  policy  imphes  a  case  of  bailment  in  which 
the  bailee  is  responsible  to  the  owner  (StiUwell  vs.  Staples  supra, 
also  UHca  Canning  vs.  Home  132  App.  Div.  N.  Y.  420)  and  in 
another  and  quite  recent  case  in  New  York  (CBerweny  vs.  iVfl- 
tional  139  N.  Y.  Supp.  345)  this  feature  is  very  definitely  stated 
by  the  Appellate  Divt^on  in  these  wcmxIs: 

''The  fact  that  a  Trust  Clause  was  inserted  in  an  insur- 
ance policy  covering  the  contents  of  a  warehouse,  was 
strong  probative  evidence  that  the  insured  intended  to  in- 
sure another's  merchandise,  which  was  stored  with  him 
as  bailee  for  hire.'* 

These  cases  would  seem  to  establish  that  the  presumption  is, 
in  this  State  at  least,  that  when  the  Commission  Clause  is  put 
iq>oa  a  poliqr»  it  is  put  tiiere  in  pursusmce  of  an  intotficm  to  pro- 
tect all  owners  of  property  to  whidi  the  assured  stands  in  any 
of  the  several  relations  described  in  the  policy. 

If,  on  the  other  hand,  it  be  shown  there  was  no  such  inten- 
tion, tibere  can  be  no  recovery.  If  it  were  otherwise,  great  in- 
justice would  result,  as  we  shall  illtistrate  by  the  followtf^  ex« 
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ample: — "A"  is  a  warehouseman  or  commission  merchant.  "B" 
pkures  property  in  his  custody  with  an  agreetnaat  that  "A"  will 
procure  insurance  to  its  full  value  for  the  benefit  of  "B",  and 
"B"  is  subsequently  charged  a  proportion  of  the  premium.  "C" 
also  places  his  property  in  the  hands  of  "A",  but  only  under  the 
terms  of  an  ordinary  baihnent,  with  no  undertaking  by  ''A"  to 
insure  for  the  boiefit  of  "C* ;  and  suppose  the  value  of  all  property 
on  "A's''  premises  to  be  $30,000,  of  which  $10,000  is  **A's"  own 
property,  $5,000  belongs  to  "B"  and  $15,000  to  "C.  "A"  has 
placed  insurance  of  $15,000  which  fully  covers  his  own  and  the 
property  of  "B"  for  which  he  is  liable.  A  fiw  occurs  from  un- 
avoidable accident,  and  through  no  fault  or  neglect  of  "A",  the 
entire  property  is  destroyed.  If  it  is  permissible  that  "C"  may 
enforce  a  daun  und^  the  CommissicHi  Clause^  the  recovery  of 
*'A"  and  "B"  would  be  reduced  to  <me-half  their  loss,  when  by 
every  rule  of  fairness  and  justice,  they  should  be  fully  indemni- 
fied. Two  elements  absolutely  indispensable,  to  wit:  the  bailee 
must  bring  himself  into  proper  rehUienship  and  estaUish  it  to 
have  been  his  intention  prior  to  the  fire,  that  the  policy  should 
protect  his  bailor. 

As  a  matter  of  course,  the  presumption  we  have  referred  to 
cannot  apply  in  a  case  where  a  bailee  has  been  eqpressly  ex- 
empted from  liability  (Burke  vs.  Continental  184  N.  Y.  77) 
unless,  as  happened  a  few  years  ago  in  the  State  of  New  York, 
the  Jury  should  find  that  although  the  parties  'had  entered  into 
a  written  contract  that  the  bailee  should  not  be  responsible  for 
loss  by  fire,  he  subsequently  agreed  that  he  would  be  liable,  and 
in  the  case  in  question,  the  bailee  on  the  proof  stated,  collected 
the  entire  loss  (Burke  vs.  Ins.  Co.  1908,  128  App.  Div.  391). 

Sufibient  has  been  said,  I  believe,  to  establish  that  in  every 
case  where  Ae  requirmiatits  as  to  relation  and  intent  have  been 
satisfied,  the  bailee  is  entitled  to  collect  the  entire  loss  and  hold 
the  excess  over  his  own  interest  for  the  benefit  of  those  who 
entnsted  the  goods  to  him. 

Stillwell  vs.  Staples,  supra. 
Baltimore  Warehouse  Co.  vs.  Home  supra. 
Calif.  Ins.  Co.  vs.  Union  Compress  Co.  133  U.  S.  387. 
Johnson  vs.  Campbell  120  Mass.  449 
(and  various  cases  there  cited). 

But  this  does  not  mean  that  he  may  deduct  the  loss  on  his 
own  property  and  distribute  the  balance  of  the  insurance  re* 
C0very  (if  any)  to  the  other  owners.  It  was  hdd  in  tbe  Balti- 
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more  Warehouse  Co,  case,  you  will  recall,  that  the  Warehouse 
Company  "may  recover  the  full  amount  of  insurance  for  the 
satisfaction  of  their  own  daims  first  and  hold  the  residue  for 
the  owners/'  but  it  should  be  pointed  out  that  as  tiie  Warehouse 
Company  had  no  goods  of  their  own  and  their  only  interest  m 
the  property  was  their  lien  for  advances  and  storage  or  other 
charges,  the  Court  undoubtedly  referred  to  cmly  such  claims  as 
were  in  the  nature  of  legal  liens  upon  the  property.  The  right 
of  the  bailee  to  first  deduct  his  charges  or  any  claims  which  are 
in  the  nature  of  a  legal  lien  upon  the  property,  has  been  upheld 
in  numerous  dedsicms  and  is  everywhere  conceded. 

Generally  speaking,  we  take  it  tiie  assured,  having  taken  out 
insurance  in  his  own  name  and  at  his  own  expense,  regards  it 
as  his  own  to  deal  with  as  he  sees  fit  Possibly,  if  not  probably, 
l}is  insurance  representative  lakes  ti^  same  view,  but  sudi  may 
not  be  the  situation  if  the  Gmmiission  Qause  has  been  incorpor- 
ated in  his  form.  The  question  has  been  litigated  in  several  States 
and  the  view  now  favored  by  the  weight  of  authority  is  that,  ex- 
cept as  to  his  cfaaf]ges  or  claims  in  tiie  nature  of  direct  liens  on  the 
property,  he  is  not  entitled  to  deduct  anything  (Boyd  vs.  McKee 
99  Va.  72)  but  must  share  the  proceeds  of  his  insurance  pro-rata 
with  his  bailor, 

Johnston  vs.  Abresch  123  Wis.  130. 
Snow  vs.  Carr  61,  Ala.  363. 
Siter  vs.  Morrs,  13  Pa.  State  220. 
Boyd  vs.  McKee  (Va.)  supra. 

Southern  Cold  Storage  Co.  vs.  Deehman  (Texas)  73 
S.  W.  545. 

(and  various  cases  tliere  cited). 

The  Courts  have  not  only  conceded  to  the  bailor  the  right  to 
demand  a  proportionate  share  of  the  bailee's  recovery  but  they 
have  held  that  ivhere  a  bailee  for  hire  has  insurance  with  the 
Gmunission  Ckuse,  and  fails  or  refuses  to  claim  for  the  bailor's 
property,  or  makes  a  settlement  with  his  insurers  without  includ- 
ing the  loss  of  the  bailor,  the  latter  may,  in  case  tiie  insurance 
has  not  been  exhausted,  make  claim  directly  upon  the  Companies 
and  may  maintain  suit  in  his  own  name  for  the  recovery  of  his 
loss  up  to  an  amount  not  exceeding  the  unexhausted  insurance. 
The  Appellate  Division  of  the  State  of  New  York  has  so  faeki 
in  two  cases  of  striking  interest  and  importance  to  wludi  we  will 
briefly  refer ;  the  Utica  Canning  Co.  sold  goods  to  Lewis  DeGroff 
&  Son  of  New  York  City;  after  delivery  to  DeGroff,  the  goods 
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were  rejected  but  it  was  agreed  that  the  property  could  remain 
in  DeGrolf's  warehouse  pending  a  re-sale;  no  storage  was  to  be 
cfaaii^  except  that  when  anothor  customer  was  found,  DeGroff 
&  Son  were  to  be  reimbursed  for  cartage  and  freight  charges. 
While  the  goods  were  so  stored,  the  warehouse  burned,  with 
insurance  on  stock  of  $i40,ooo«  all  in  DeGroff's  name,  with  form 
covering: 

"Merchandise,  hazardous,  not  hazardous  and  extra 
hazardous,  including  boxes,  labels  and  other  supplies,  tiie 
property  of  the  assured,  or  held  by  them  in  trust  or  on 
commission,  or  sold  but  not  removed." 

TTie  loss  of  DeGroff  &  Son  on  their  own  stock  was  $88,000.  and 
that  was  the  amount  they  claimed  from  their  insurers.  Prior 
to  the  settlement,  demand  was  made  Hat  DeGroff  &  Son  claim 
also  for  the  loss  of  tiie  Canning  Company,  but  they  dedmed  so 
to  do,  and  disclaimed  any  liability  whatever  with  respect  to  the 
Canning  Company's  goods;  subsequently  they  accepted  payment 
of  $88,000  irom  their  insure,  in  full  of  all  cUums  under  the 
pcdicies  and  executed  rec^yts  accordingly,  aeeompanied  by  can- 
ceflation  and  surrender  of  the  policies ;  prior  to  such  payment  the 
Companies  were  notified  of  the  claim  of  the  Canning  Company 
but  denied  liability  on  the  ground  that  tbeir  assured,  DeGroff 
&  Son,  were  in  no  way  responsible  to  the  Canning  Company. 
Suit  was  brought  by  the  Canning  Company  in  its  own  name 
directly  against  the  Companies  and  judgment  was  granted  in  its 
favor,  which  was  sustained  by  the  Appellate  Division  in  a  dea- 
con handed  down  in  May  1909  (38  Ins.  L.  J.  813). 
Here  are  some  of  the  rulings  of  the  Court 

"DeGroff  &  Son  were  bailees  for  hire,  and  having  in- 
sured the  Canning  Company's  goods,  were  liable  to  it  for 
the  damage  sustained/' 

"We  think  it  was  in^ded  by  the  defendants  (the  Insur- 
ance Companies)  that  everydiing  which  DtGwS  &  Son 
should  have  m  tfieu*  wardiouse  in  the  course  of  their  busi- 
ness was  to  be  insured  and  tiiis  would  seem  to  be  tiie  cmly 
purpose  of  ^e  slip  attadied  to  the  policy.** 

**We  think  a  fair  interpretation  and  meaning  of  die 
pc^icies  was  that  they  were  intended  to  cover  whatever 
property  DeGroff  &  Son  had  in  their  warehouse  in  the 
course  of  their  business.  The  plaintiff's  goods  were  there 
in  the  course  of  such  business;  the  goods  were  lost  and  the 
plaintiff  is  now  entitled  to  the  protection  of  the  policies." 

The  other  decision  was  in  the  case  of  Cserweny  vs.  N^Oional 
Fire  Ins.  Co,,  (Supra),  and  came  down  in  January  1913.  Herman 
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Jedel  was  a  dealer  in  fireworks  and  arrai^fed  to  store  wttli  liie 

A,  Jedel  Company  (a  concern  in  which  he  was  interested  but 
operated  as  a  separate  business)  a  quantity  of  matches  for  which 
he  was  to  pay  stor^  at  the  rate  of  ten  cente  per  otse.  The 
goods  had  been  purdiased  from  Alfred  Czcrwaiy,  who  wrote 
Herman  Jedel  about  insurance,  saying — "Kindly  let  me  know 
whether  you  as  the  owner,  will  take  responsibility  in  case  of  fire, 
or  if  yoa  expect  me  to  a>ver  the  insurance,"  and  the  rq>ly,  also  by 
letter,  was  "according  to  our  agreement  you  are  to  effect  and 
attend  to  the  insurance  on  the  matches."  Czerweny  thereupon 
procured  insurance  of  $1,300,  but  he  took  it  in  his  own  name. 
Fire  occurred  and  destroyed  tlie  matches,  as  weU  as  a  large 
amount  of  property  owned  by  the  A.  Jedel  Company. 

The  fire  found  the  following  situation: — The  matches  were 
owned  by  Herman  Jedel;  they  were  in  the  custody  of  the  A.  Jedel 
Company  as  bailee,  and  were  insmed  in  the  name  of  Alfred  Czer- 
weny who  had  parted  with  the  title  and  had  no  insurable  interest, 
and  as  a  matter  of  course  the  specific  insurance  was  void  from 
inception. 

The  A.  Jedel  Ccmipany  had  insurance  of  $25,000  widi  tiie 

Commission  Clause;  its  loss  on  its  own  property  was  $21,000, 
which  was  the  amount  claimed  from  its  insurers.  On  payment 
of  $21,000,  receipts  in  full  were  executed  and  policies  surrendered 
for  cancellation. 

Subsequently  Herman  Jedel  assigned  his  claim  to  Czerweny 
who  brought  suit  directly  against  the  Companies  which  had  in- 
sured t^e  A.  Jedel  Company.  It  was  conceded  on  the  trial  that 
the  facts  r^rding  the  matches  had  been  brought  to  the  attention 
of  the  Companies'  adjusters  prior  to  payment  of  the  loss,  and 
that  liability  was  denied. 

It  was  contended  on  bdialf  of  the  Qmpanies,  that  the  fact 

that  owner  had  arranged  with  Czerweny  to  provide  specific  insur- 
ance, was  conclusive  proof,  that  it  never  had  been  the  intention 
that  the  matches  should  be  covered  by  the  insurance  of  the  A. 
Jedel  Company,  but  the  Court's  view  was  tfiat  as  neither  Herman 
Jedel  or  Czerweny  were  connected  with  or  acting  for  the  A. 
Jedel  Company,  the  contract  of  the  latter  with  its  insurers  could 
not  be  altered  or  varied  by  &e  act  of  these  third  parties,  the 
precise  language  of  the  Court  being  (in  part)  ''nor  can  any  in- 
tention which  Herman  Jedel  may  have  had  in  regard  to  the  insur- 
ance be  imputed  to,  or  taken  advantage  of  by  the  A.  Jedel  Com- 
pany/'  The  judgmoit  a&tned  ihe  Aadaag  of  the  Lower  Court 
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that  the  Bailee  intended,  when  taking  out  the  insurance,  to  pro- 
tect the  owners  of  all  property  in  its  custody  and  the  Companies 
were  held  HaUe  to  Czerweny  for  the  amount  of  his  loss. 

It  was  conceded  that  fhe  specific  insurance  had  never  hem 

effective  on  account  of  lack  of  insurable  interest,  and  the  ques- 
tion of  contribution  between  the  two  sets  of  policies  was  not 
raised* 

The  Court  further  foimd  in  part: 

"The  assignee  of  the  owner  of  matches  stored  with  the 
insured  as  t^ee  for  hire  was  the  proper  plaintiff  in  an 
action  and  under  a  trust  dause  of  tiie  policy  for  loss  of 
Ae  matches;  the  person  for  whose  benefit  a  contract  is 
made  having  the  ri|^t  to  sue  therecm»  althous^  not  named 
therein/' 

"In  the  absence  of  waiver  or  esfo^ppd,  the  plaintiff's  . 
rights  in  such  case  were  not  affected  by  a  settlement 
between  the  insured  and  the  insurance  company  with 
knowledge  of  the  claim  of  plaintiff's  assignor." 

There  is  another  feature  which  has  a  very  important  bear- 
ing upon  certain  classes  of  cases  coming  under  the  Gmmiission 

Clause,  and  it  is  the  doctrine  of  ratification.  As  a  matter  of 
course,  no  question  of  ratification  arises  in  a  case  where  the 
bailee  has  agreed  to  procure  insurance  for  the  owner's  benefit, 
or  is  otherwise  legally  liable  for  fire  damage,  and  in  some  States, 
it  is  held  that  ratification  is  unnecessary  if  the  insurance  was 
taken  out  in  pursuance  of  a  custom  of  trade,  but  in  every  case 
wh^e  the  taking  of  the  imurance  has  been  ijM  gratuitous  act 
of  the  bailee,  the  owner  must  show,  if  he  would  daim  the  benefits 
of  the  contract,  that  he  ratified  the  transaction  and  adopted  the 
contract  within  a  reasonable  time  after  knowledge  of  the  same 
came  to  him,  even  though  it  be  after  the  fire.  The  adc^tion 
need  not  have  been  in  smy  prescribed  form  but  it  is  a  question  of 
fact  for  a  jury. 

(Southern  Cold  Storage  &  Prodwe  Co^  vs.  Dechman,-^ 
Tex.  1903—  73  S.  W.  545)- 

The  Appellate  Division  (New  York)  in  deciding  the  Utica 
Canning  Co.  also  so  hdd,  in  these  words : 

"The  form  of  policy  is  similar  in  its  legal  effect  to  the 
policy  'for  whom  it  may  concern'  and  it  arises  in  much 
the  same  way.  The  insurance  is  taken  out  by  an  agent, 
'  consignee  or  third  party  and  inures  to  the  benefit  of  the 
real  owner  of  the  goods  who  need  not  have  given  original 
authority  therefor,  nor  need  he  adopt  the  policy  prior  to 
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a  loss ;  but  an  adoption  within  a  reasonable  time  after  the 
loss  is  sufficient  to  bind  the  insurer." 

The  bailee,  as  we  have  seai,  may  collect  the  entire  loss. 
In  some  cases  he  must  do  so,  or  he  will  be  held  personally 

liable  to  the  owner.  Such  is  the  case  when  the  insurance  has 
been  procured  by  the  instruction  or  direct  authority  of  the  owner, 
or  at  his  esqpense,  or  m  pursuance  of  an  agreement  by  the  bailee 
to  provide  insurance  for  the  ownar's  baiefit,  and  it  is  held  in 
some  of  the  States  that  if  by  reason  of  a  custom  of  trade,  it 
became  the  duty  of  the  bailee  to  provide  insurance  upon  the 
property  in  his  custody,  he  must  not  only  insure  such  property 
for  a  reasonable  amount,  but  must  be  held  to  "diligence  and 
discretion"  in  collecting  the  loss  {Southern  Cold  Storage  &  Pro- 
duce Co.  vs.  Dechman  supra). 

Upon  receiving  payment  of  any  insurance  upon  the  property 
of  another,  the  bailee,  irrespective  of  whether  he  was  actually 
liable  to  the  owner,  must  account  to  such  owner  for  the  entire 
amount  collected,  save  only  his  proper  charges  or  liens  against 
the  property  {Symmers  vs.  Carroll  207  N.  Y.  632)  ;  "The  money 
obtained  from  the  insurance  simply  takes  the  place  of  the  prop- 
erty itself  and  as  a  matter  of  course,  would  belong  to  the  owner"  . 
(Southern  Cold  Storage  &  Produce  Co.  vs.  Dechman  supra). 

So  much  for  those  principles,  whidh  having  beai  interpreted 
by  the  Courts,  are  now  regarded  as  settled.  There  are  a  number 
of  other  features,  which  in  view  of  interpretations  now  placed 
upon  the  commission  clause,  are  live  and  important  questions  but 
which  have  not  been  settled.  One  of  the  forcniost  of  these  is 
that  of  contribution.  If,  in  a  given  case,  tiie  bailor  is  entitled 
to  claim  the  benefit  of  the  bailee's  insurance,  but  happens  to  have 
specific  insurance,  in  his  own  name,  sufficient  we  will  say,  to 
fully  cover  his  loss,  are  his  insurers  entitled  to  contribution  from 
the  bailee's  policies?  The  affirmative  was  held  m  the  Baltimore 
Warehouse  case,  but  there  the  controlling  feature,  no  doubt,  was 
the  fact  that  the  specific  policies  were  by  their  terms  payable  to 
the  Warehouse  Ccmipany. 

Now  I  do  not  pretend  to  say  that  I  can  tell  you  how  that 
question  should  be  or  is  going  to  be  settled,  but  here  is  my  view 
of  it : — I  believe  that  when  a  man,  having  goods  in  the  custody 
of  a  bailee,  proceeds  to  insure  the  property  in  his  own  name,  he 
does  so  because  he  does  not  intend  to  rely  upon  his  bailee's  insur- 
ance, and  I  would  regard  the  existence  of  specific  insurance  in 
the  name  of  the  bailor,  as  proof  conclusive,  that  so  far  as  he  is 
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concerned,  the  element  of  intent  is  wholly  lacking,  but  it  is  held 
by  our  Appellate  Division  in  the  Czerweny  case,  that  it  is  the 
intent  of  the  bailee,  whicfa  controls,  and  no  intenticm  whi^ 
the  bailor  may  have  had  in  regard  to  the  insurance,  can  be  im- 
puted to,  or  taken  advantage  of,  by  the  bailee.  If  that  is  a 
correct  stat^ent  of  the  law,  it  certainly  would  seem,  in  a  case 
where  the  bailee  did  intend  to  cover  all  the  property  in  his 
custody,  and  the  bailor  duly  ratifies  and  adopts  the  contract, 
both  sets  of  policies  would  then  cover  the  same  interest,  and  it 
is  difficult  to  see  why  the  specific  policies  are  not,  in  that  situa- 
tion, entitled  to  contribittion  irom  any  unexhausted  portiim  of 
the  bailee's  insurance. 

Another  question  probably  no  less  important  is  that  of  co- 
insurance. The  Society  has  already  be«i  treated  to  a  very  able 
and  full  discussion  of  this  topic,  in  a  paper  presented  but  a  short 
time  ago,  which  leaves  little,  if  anything,  to  be  said  under  this 
head,  and  we  will  dismiss  it  with  a  word  as  we  pass  along.  We 
will  all  agree  that  the  question  of  whether  the  value  of  the  prop- 
erty of  others  in  the  custody  of  the  assured,  is  to  be  taken  into 
account  for  co-insurance  depends  upon  whether  the  policies  cover 
it.  We  have  seen  the  construction  which,  without  exception,  the 
Gmrts  have  placed  upcm  the  wording  "held  in  trust  or  on  ccmu- 
mission,"  which  makes  of  it  not  a  question  of  whether  the  bailee 
was  liable,  but  did  he  intend  the  owners  should  have  the  benefit 
of  his  insurance?  The  mere  use  of  the  words  of  the  Commis- 
sion Oause,  you  will  recall,  is  held  to  create  the  presumption 
that  such  was  the  intent.  Unless  such  presumption  be  overccmie, 
all  such  property  was  under  the  protection  of  the  policies  and 
must  be  included.  Particularly  will  this  be  true  if  there  has  been 
a  ratification  by  the  bailor,  in  fact,  in  sudi  a  case  I  ^uld  say 
tftere  is  no  alternative,  and  the  assured  may  only  get  what  com- 
fort he  can  from  the  reflection  that  he  may  be  suffering  from  an 
over-dose  of  liberality,  either  self-administered,  or  on  the  part 
of  tiie  gentleman  who  got  up  his  form* 

Up  to  the  Utica  Canning  case,  it  seems  to  have  been  every- 
where held  that  the  mere  voluntary  act  of  the  bailee  in  procuring 
insunuu^  with  the  ccmmiission  clause,  involved  him  in  no  duty  or 
liability  to  the  bailor,  unless  he  a>llected  insurance  money  upcm 
the  bailor's  property,  but  in  the  case  to  which  reference  has  just 
been  made,  the  Court  seems  to  have  gone  much  further:  The 
holding  was— ''Lewis  DeGroff  &  Son  were  bailees  for  hire,  and 
having  insured  the  property,  were  liable  to  it  (meaning  Utica 
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Ouming  Co.)  far  the  damage  sustamed.  Until  there  shall  be 
some  other  or  further  ruling,  the  words  I  have  just  read  you  is 

the  law  of  this  State.  Does  it  mean  that  a  bailee,  liable  under 
the  common  law  for  reasonable  care  only,  will  by  the  mere  accept- 
ance of  a  pdtcy  omtaining  the  trust  and  commissicm  clause,  mate 
himself  liable  for  every  damage  by  fire  which,  under  any  circum- 
stances, may  occur  to  property  of  others  on  his  premises?  If 
SO,  is  his  liability  absolute  or  conditional  upon  bis  being  able  to 
collect  from  the  Insurance  Company? 

These  and  mmierous  other  questions  growing  out  of  tihie 
very  general,  and  I  may  say  indiscriminate,  use  of  the  commis- 
sion clause,  are  yet  to  be  decided,  including  no  doubt,  many 
features  whicfa  have  not  yet  occurred  to  any  of  us,  and  having 
no  ambition  to  be  known  as  a  prophet,  I  prefer  to  witiihold  my 
guess  as  to  the  outcome.  All  we  really  know  is  that  the  end  is 
not  yet 

Up  to  ^  point  our  omsideraticm  has  been  directed  to  what 

I  would  term  the  usual  form  of  commission  clause,  "held  in  trust 
or  on  commission,  or  sold  but  not  delivered  or  removed/'  There 
are  variaticms  in  s<»newhat  general  use  which  are  chiefly  distin- 
guished  by  a  reference  to  the  assured's  liability.  A  ^v<mte 
form  is  "and  (sometimes  tfie  word  "or"  is  used)  for  which  the 
assured  may  be  legally  liable."  When  used  in  the  precise  form 
Stated,  tlie  additional  wording  is  in  no  sense  restrictive,  but 
rather  the  reverse,  as  it  adds  one  more  dass  (that  for  which 
the  assured  may  be  legally  liable)  to  the  cover  of  the  policy,  but 
if  the  words  "for  which  the  assured  may  be  legally  liable"  are 
used,  without  the  prefix  "and"  (or  its  running  mate  "or"),  the 
restriction  is,  of  course,  very  pronounced  and  gives  tb  the  dause 
the  precise  meaning  which  was  originally  intended.  Your  com- 
mission clause  would  then  read,  "Held  in  trust,  or  on  commission, 
or  sold  but  not  delivered  or  ratnoved,  for  which  the  assured  may 
be  legally  liable"  and  your  assured's  loss,  as  to  Uie  property  of 
others,  would  be  measured  accordingly. 

We  have  all  been  taught  as  one  of  the  fundamentals  of  our 
business,  that  the  contract  is  an  insurance  of  the  person  and  not 
of  the  property.  I  realize  this  to  be  true  even  as  regards  the 
commission  clause  in  its  broadest  form,  although  I  confess  there 
are  times  and  places,  to  which  one  will  come  in  an  examination 
of  tiiis  question,  when  one's  faith  m  early  teaching  will  be  shaken 
for  a  moment,  but  the  insurance  contract  is  still,  as  it  always 
has  been,  a  personal  contract,  but  under  the  commission  clause. 
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of  the  form  now  generally  in  use,  the  Underwriter  does  not 

always  know  who  that  person  is:  Sometimes  even  the  assured 
does  not  know  and  frequently,  nobody  knows :  That  the  Under- 
writer ought  to  know  is  another  of  those  fundamentals  upon 
which  our  business  is  gnwinded,  the  wisdooi  and  propriety  ol 
which  is  nowhere  denied. 

The  time  is  not  only  coming,  but  has  arrived,  when  in  the 
interest  of  both  the  assured  and  the  Companies,  there  should  be 
some  reasonable  and  definite  limit  upon  tiiis  form  of  contract. 
Its  scope  is  controlled,  as  we  have  seen,  by  the  intent  of  the 
bailee,  but  in  scarcely  one  case  in  a  hundred  can  the  bailee  tell 
you  what  his  intoit  was,  because  he  had  none.  Probably  he 
learns  for  the  first  time,  after  the  fire,  that  there  is  such  a  thing 
as  the  Commission  Clause,  much  less  that  he  has  one  on  his  own 
policies,  and  where  the  assured  gives  the  matter  any  thought  at 
all,  he  undoubtedly  understands  and  believes  the  clause  is  to 
protect  him  only  in  case  he  shall  be  liable.  In  Ae  great  majority 
of  cases,  that  is  all  the  assured  intends  to  cover ;  it  is  all  he  wants 
or  needs  and  all  he  ever  supposed  he  had,  and  when  he  comes 
to  understand  the  situation,  it  will  be  all  he  will  be  willing  to  take. 
It  is  no  longer  any  compliment  to  the  assured,  or  a  safe  or  wise 
thing  to  bestow  upon  him  an  unqualified  form  of  commission 
clause,  unless  there  is  some  occasion  for  it. 

In  the  isolated  case  where  by  reason  of  a  speaaX  situation, 
the  assured  requires  a  broader  form  of  policy,  you  will,  as  has 
already  been  suggested  upon  this  floor,  best  serve  him  if  you 
divide  the  cover  into  two  contracts,  one  to  cover  property  of  his 
own  (inchiding  goods  which  he  may  have  stM  but  whidi  are  not 
yet  delivered),  and  another  "for  account  of  whom  it  may  con- 
cern" to  apply  to  such  of  the  described  property  as  may  be  "held 
in  trust  or  on  cc«nmission  and/or  for  which  he  may  be  liable," 
and  although  questions  bearing  on  the  construction  of  the  Com- 
mission Clause  will  necessarily  continue  to  arise,  m  case  of  loss 
your  assured's  interest  as  to  such  matters  would  be  very  largely 
that  of  a  spectator,  and  he  will  learn  then,  if  not  before,  that  the 
contracts  you  have  provided  to  meet  the  c(»iditi<»is  of  his  case, 
have  not  only  been  good,  but  the  best  and  the  best  is  good  enough. 
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